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Abstract: In the last years some authors have questioned the autonomy of
the European Community when implementing its commercial policy, due to
the amount of trade agreements signed by it and especially because of the
commitments acquired in the WTO. There is no doubt that the compulsory
fulfilment of these commitments is a conditioning factor with regard to the
implementation of the Common Commercial Policy, but that doesn’t make
the autonomy of the EU disappear in order to put its model of commercial
policy into practice. In this respect, it’s necessary to underline the ample
discretionary margin in the management of the commercial policy that the
Court of Justice of the European Communities recognizes in favour of the EU
institutions within the framework of its case-law related to the denial of the
direct effect of the WTO agreements, as we analyze in this paper.
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1. Introduction

Since its creation in 1957, the European
Community has carried out important
activities  internationally, which has
consolidated its position as a vital player in
the international field.

This role has particular significance in
the economic and commercial sphere [1],
which is unsurprising if we bear in mind
that the European Union constitutes the
main trading power on a world level.

This performance of the European Union
on an international level becomes
particularly important in the current
climate, as we are witnessing the
increasing globalization of the economy
and a strengthening of the multilateral
trading system following on from the
strong boost that it received as a result of
the creation of the World Trade
Organization in 1995.

In fact, the European Community has
shown itself to be particularly active both
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on a multilateral level, taking on a leading
role in the World Trade Organization
(WTO), as well as on a bilateral or
regional level, when it comes to finalizing
trade agreements with  non-member
countries, thus acquiring numerous
international  agreements  within  the
commercial sphere.

Although, in principle, one could
maintain that a limited margin of discretion
currently exists for the EU institutions as
regards the management of the Common
Commercial Policy, specifically due to the
commitments agreed on in the World
Trade Organization and those arising from
the intense network of preferential
agreements signed by the European
Community with non-member countries, in
our opinion this position is more than
debatable.

There is no doubt that the compulsory
fulfilment of the international
commitments that link the European
Community is a conditioning factor with
regard to the implementation of its
Common Commercial Policy, but that does
not make its autonomy disappear in order
to achieve its own model of commercial
policy.

In this respect, it is necessary to
underline the ample discretionary margin
in the management of the Common
Commercial Policy that the Court of
Justice of the European Communities
recognizes in favour of the EU institutions,
despite the existence of such international
engagements.

This recognition takes place within the
framework of its case-law related to the
denial of the direct effect of the General
Agreement on Tariffs and Trade
(GATT)[2], and subsequently of the World
Trade Organization’s agreements[3], in
which the Court specifically emphasizes
the flexibility of such agreements. We will
hereby proceed to briefly analyze the

position of the Court of Justice of the
European Communities on this matter.

2. The Case-Law of the Court of Justice
of the European Communities
Concerning the Direct Effect of the
World Trade Organization
Agreements within the European
Union
As is well known, in accordance with the

aforementioned case-law, the Court of
Justice of the European Communities has
made it clear that the international
agreements that are legitimately signed by
the European Community form an integral
part of the EU legal system, and that the
regulations included in such agreements
that are sufficiently necessary and
unconditional may produce direct effect.
However, the Court of Justice of the
European  Communities  denies  this
possibility in relation to the regulations
included in the GATT, due to this
agreement’s great flexibility when taken as
a whole, in particular those regulations
through which the possibility of repeals are
conferred, as well as the possibility of
adopting measures against situations of
exceptional difficulty and the system
considered for the resolution of conflicts
between the contracting parties.

The Court of Justice of the European
Communities equally denies the possibility
that the regulations included in the WTO
agreements produce direct effect, due to
reasons similar to those mentioned in
relation to the GATT, in other words the
flexibility of such agreements. Indeed, the
changes involved in the WTO’s new legal
framework have not led to so many
changes for the Court of Justice of the
European Communities that it is necessary
to adopt a different position to that held
with respect to the GATT[4], despite
recognising the notable differences that are
included in the WTO agreements in
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relation to the regulations of the GATT of
1947[5].

Indeed, the flexible nature of the
agreements can lead to a change in the
duty of fulfilling the commitments that
arise from them and, therefore, widen the
WTO Members’ scope for action, which at
the same time means recognizing a
sufficient level of autonomy of the
members in the implementation of their
trading policies.

The flexibility of the World Trade
Organization  agreements is mainly
established by the important role that is
reserved for negotiation between the
Parties in the framework of the system
resulting from such agreements (as was the
case with the GATT).

In this sense, the Court of Justice of the
European Communities emphasizes that
even though the main objective of the
WTO’s dispute settlement body (as
emerges from the understanding relating to
the regulations and procedures that govern
the settlement of disputes) is, supposedly,
the withdrawal of certain measures if they
are proved to be incompatible with the
regulations of the WTO, this understanding
had however anticipated the possibility of
obtaining a clearance as a provisional
solution until the withdrawal of the
incompatible measures, in the case that it is
not possible to immediately withdraw such
measures[6].

In light of these circumstances, it also
states that imposing the judicial bodies
with the obligation of refraining from
applying the domestic legal regulations
that are incompatible with the WTO
agreements would consequently deprive
the contracting parties’ legislative or
governing bodies from the possibility

(granted them in article 22 of the
aforementioned Understanding) of
reaching, although only temporarily,

negotiated solutions[7].

Likewise, the Court of Justice of the
European Communities also argues its
refusal to recognize the direct effect of the
WTO agreements based on the principle of
reciprocity, since it states that the lack of
reciprocity of third parties (who have
reached the conclusion that such
agreements are not included amongst the
regulations that their judicial bodies take
into account when controlling the legality
of their domestic legal regulations) entails
the risk of an imbalance being produced in
the application of the WTO’s regulations if
direct effect were to be recognized for its
regulations in the European Union.

In this respect, the Court of Justice of the
European Communities emphasizes that
the agreement by which the WTO s
established, as well as its Annexes,
continues to be based on the principle of
“reciprocity and mutual advantages” (as
already occurred with the GATT), with the
High Court declaring that “to accept that
the role of ensuring that those rules
comply with Community law devolves
directly on the Community judicature
would deprive the legislative or executive
organs of the Community of the scope for
manoeuvre enjoyed by their counterparts
in the Community's trading partners”[8].

3. The Autonomy of the European
Community in the Implementation of
the Common Commercial Policy

As we have seen in the previous
paragraph, the Court of Justice of the

European Communities emphasizes the

need to maintain the same “discretion” for

the Community as that which the
legislative or executive bodies of the

WTO’s Members dispose of, in order to

negotiate temporary solutions for the non-

fulfilment of certain commitments arising
from the agreements taken in the
framework of the WTO.

In this respect, one can declare that the

EU institutions continue at present to enjoy
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a high level of autonomy in the obligations arising from the regulations of
implementation of the  Common the WTO, and in this respect these must be
Commercial Policy, despite the  given “the maximum autonomy (underlined

commitments acquired by this policy in the
framework of the World Trade
Organization[9].

Furthermore, as is pointed out by the
Court of Justice of the European
Communities, the WTO Agreements “do
not determine the appropriate legal means
of ensuring that they are applied in good
faith in the legal order of the contracting
parties”’[10], and consequently the
“discretion” of the European Community
goes beyond the negotiation of temporary
solutions for the specific non-fulfilment of
such agreements, by also covering the free
choice of the measures that it considers to
be most appropriate to fulfil the
commitments arising from the agreements.

The report of the Special Group in
charge of examining, in the heart of the
WTO, a difference between the
Community and the United States in
relation to sections 301-310 of the North
American Trade Act of 1974, fully
coincides with the above statement.

This report shows that in order to assess
whether the national legislation of a WTO
Member complies with the obligations
arising from the WTQ’s regulations, one
must take into account the huge diversity
of the Members’ legal systems. Thus,
compliance can be achieved by different
means in the different legal systems, with
the final result being what counts, and not
the way in which the result is reached. The
Special Group concludes this reasoning by
stating that only by understanding and
respecting the specific features of each
Member’s legal system, can a correct
assessment of compliance by carried
out[11].

Therefore, a significant level of
discretion exists for the Members of the
WTO when it comes to ensuring their
legislation is in accordance with the

by the author) in ensuring such conformity
and, if there is more than one lawful way
to achieve this, (it) should have the
freedom to choose that way which suits it
best”[12].

Consequently, it is not always necessary
to substantially alter the domestic
legislation in order to fulfil the obligations
arising from the WTO agreements,
meaning that the European Community
continues to maintain considerable room
for manoeuvre in this respect as well.

In fact, in relation to the Anti-dumping
Agreement, the European Community
makes known the Agreement on Subsidies
and the Agreement on Safeguards, all of
which are annexes to the Agreement by
which the World Trade Organization is
established, which “decided that in view of
the extent of the changes brought about by
these new Agreements and in order to
ensure an adequate and transparent
implementation of the new rules, it would
be appropriate to transpose the texts of the
new agreements into  Community
legislation to the extent possible, and for
this purpose the above Agreements, rather
than the prior Community legislation, were
directly taken as the basis for the new
legislation™[13].

Consequently, the close link that exists
between EU legislation in these fields and
the different WTO agreements appears to
be the result of an independent decision
made by the European Community in order
to comply with the commitments arising
from the above-mentioned agreements, and
not an inevitable obligation imposed by
such agreements.

However, it must also be stressed that, in
the light of the case-law of the Court of
Justice of the European Communities, not
all the commitments that the EC takes on
in a conventional manner can be
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compared. In this respect, the High Court
distinguishes ~ between  the  WTO
agreements and the agreements signed by
the  Community  with  non-member
countries that create special relations of
integration or that introduce a certain
asymmetry of obligations, because the
latter are not based on the principle of
“reciprocal and mutually advantageous
arrangements”. This justifies the fact that
the High Court acknowledges that certain
stipulations of the latter agreements may
produce direct effect[14].

In this way, one can maintain that the EU
institutions’ margin of discretion is greater
when it comes to complying with the
commitments taken in the heart of the
WTO than in the case of those arising from
bilateral or regional agreements.

In other words, the conditioning factor of
the European Community’s commercial
policy from a domestic point of view is
less intensive when the commitments are
taken on in the setting of the WTO, rather
than when commitments are agreed on at a
bilateral or regional level.

4. Conclusions

We can therefore reach the conclusion
that the European Community enjoys a
sufficient level of independence that
allows it to present its model of
commercial policy in the different acts that
is takes on unilaterally[15].

Indeed, the obligatory compliance by the
Community  of  the international
agreements is a conditioning factor as
regards the implementation of the
Common Commercial Policy, but it does
not remove the Community’s autonomy to
carry out its own model of commercial
policy.

In this respect the Court of Justice of the
European Communities has commented,
recognizing a wide margin of discretion in
favour of the EU institutions as regards
their case-law relating to the denial of the

direct effect of the GATT, and
subsequently of the WTO agreements.

Similarly, it must also be emphasised
that, in the light of the case-law of the
Court of Justice of the European
Communities, not all the agreements made
by the Community in a conventional
manner can be compared, distinguishing in
this respect between the WTO agreements
and the agreements signed by the
Community with non-member countries
creating special relations of integration or
introducing a certain asymmetry of
obligations.

Consequently, one can declare that the
European  Community’s  margin  of
discretion is greater when it comes to
fulfilling the commitments made in the
heart of the WTO than for the
commitments arising from certain bilateral
or regional agreements.

In short, the intense activity displayed by
the European Community regarding trade
on an international level, through the
numerous agreements with non-member
countries as well as the commitments made
within the framework of the WTO, does
not prevent the European Community from
continuing to use its own model of
commercial policy in the relations that it
maintains with non-member countries and
international organisations, nor does it
prevent the European Community from
having its own perspective when creating
the model.
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