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Abstract: This article aims to show how the legislator has outlined a
regulatory framework putting forward a diversified regulation that goes from
equal treatment for both citizens and non citizens to insuring a basic package
of health services also to those people who are residing illegally (calling it a
grading of health protection). And it is pointed out that an immigrant’s right
to health is a preferential case as regards the concept of “social citizenship”
that goes beyond the status civitatis as well as beyond the workings of
equality which is supreme principle for everybody.
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1. Migration and Integration for
Accessing Health Services
Migration from economically and

socially underprivileged countries is a
global phenomenon that registers millions
of immigrants in many parts of Europe. In
Italy, where there is no strong tradition of
immigration, unlike countries such as
France, England and Belgium, the problem
of immigration has taken on significant
proportions only after the 80s. There have
been some closely linked factors leading to
an increase in the presence of immigrants
in ltaly: geographical location, with
extensive boundaries, in an area that has
strong migratory pressure (close to the
continents of Africa and Asia); a flow plan
that is quantitatively weak and
operationally ineffective, a phase of
economic recession and of restrictive
policies activated by Central-North
European countries that are directed
towards shifting the flow of immigrants
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towards the European countries in the
Mediterranean region [2].

In the past ten years, in subsequent
attempts, a  necessary  regulatory
framework concerning immigration has
been brought to perfection in Italy.
However, this framework does not seem to
be quite clear and defined and does not
help the current circumstances as it states
that even other European countries do not
have a specific and satisfactory legal
framework. Perhaps, even for this reason,
in a report on the health conditions of
immigrants in Europe and in a recent essay
published by Eurohealth, it was underlined
how little is known about the access to
health services by 35-40 million foreigners
living in Europe [3]. In all member States,
immigrants are identified as subjects that
risk poverty and social exclusion, but
despite this knowledge, no country is able
to provide a sufficiently detailed analysis
of the factors that lead to these conditions.
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If health is a useful indicator to better
understand the willingness to
accommodate and to the degree of social
integration that a member state can offer,
in that case it is worth indicating the poor
attention that Europe pays to the political
policies for immigrants. It is a disregard
that today is considered unacceptable from
a European integration as well as from a
human rights perspective. One must not
forget that the phenomenon of migration,
though  controlled (more or less
restrictively, keeping in mind all the
political, social and economic elements
related to each country), brings along with
it social and cultural needs which
institutions at every level have to face with
adequate measures of social inclusion in
different sectors and above all in the health
sector [4]. Hence the rise in an interest in
integration policies and especially in the
legal framework which represents the
starting point of every serious and long
lasting system for receiving immigrants.

2. The Right to Health for Foreigners in
Italy: is Care and Treatment
Different?

Regarding immigrants’ access to health
services, only in 1998 was the total right to
health provided to foreigners in Italy in

two respects, as in art.32 of the
Constitution, which states it as a
fundamental right and of interest to

society. The constitutional vision entails
that the right to health cannot be limited to
citizenship and that all those living on
national territory have to be guaranteed the
best health care in the safeguard of public
health. Constitutional jurisprudence has
always acted upon these lines which also
states that health care has the role of public
service and it refers to a subject’s total and
unconditional right: and as such,
citizenship has no relevance to a user of
the national healthcare system. Precise
regulations, regarding procedures for

foreigners to access the services provided
by the National Health Service can be
found in Law no. 40 of 1998 which has
been merged with the Unified Body of law
on immigration [5] and with the
subsequent implementation act
(Presidential  Decree  no.  394/99):
immigrants, who have regular permits are
included in the healthcare services with
full rights which are at par with those of
the Italian citizens. A part of these
measures are likewise extended to those
who are present in Italy without legal stay
permits or are clandestine depending on
the rules summarized later.

The present healthcare framework for
foreigners is in the form of a package of
measures that have been diversified
according to the foreigner’s status.
Depending on the above-mentioned
Implementation Rule, it is best to
distinguish above all measures for foreign
citizens belonging to the European
Community, and among these it is worth
pointing out the services provided to
European citizens who are legally resident
in Italy. Foreigners having European
Union citizenship and who are legally
residing in Italy are obligatorily registered
with the NHS and are at par with Italian
citizens. Registration with the NHS gives
the right to freely choose a family doctor
or paediatrician; to specialist treatment
prescribed by  family doctor or
paediatrician  (but  unnecessary  for
dentistry, gynaecology and obstetrics,
paediatrics and ophthalmology) paying,
where required, a prescription charge;
normal admission and day hospital;
pharmaceutical drug assistance (for
purchasing medicines). Registration is
made at the Local Health Authority (basic
public health offices, LHA) where the
subject is resident and covers the entire
time period of the residence permit or card
for the holder and his or her family [16].
Special regulations also exist for the
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so-called brief stay period: the European
Union citizens can directly access health
services by showing their “European
health insurance card” [7].

Then, there is a category of foreigners
who do not belong to the European Union
and, stateless people. Among these there
are foreigners who have regular stay
permits and have requested renewal of
their stay permits (art. 34 TU) [8]. They
have the obligation/right to register with
the NHS and are at par with Italian citizens
as regards healthcare provided by the NHS
(including assistance to their families
legally settled in Italy) when they find
themselves in the following situations: self
employment, subordinate employment,
enrolled on the unemployment list, family
motives and family reuniting, political
asylum, humanitarian asylum [9]; request
for both political and humanitarian asylum
[10]; awaiting adoption, in foster care and
purchasing citizenship and health problems
[11].

As regards providing healthcare to
foreign prisoners, regulation no. 230 of
Decree 22/6/1999 is in force, which states
that all foreign prisoners (legal or
clandestine) under part-time detention or
those are undergoing alternative measures
to their sentences, be registered with the
NHS during their detention period. They
are at par in terms of rights with free
citizens and are exempt from paying the
prescription charge.

The current regulation in force likewise
provides for a voluntary registration
scheme with the NHS. This registration can
be requested by: 1. on payment foreigners
with legal stay permits having a duration
of more than three months but who do not
come under those who by right are
registered with the NHS; 2. from
foreigners staying for study reasons and
from those working as au pair, even if they
hold a stay permit that is less than three
months.

As regards foreigners staying without
NHS registration or rather foreigners
holding a stay permit not above three
months and not registered with the NHS
they are provided services by the NHS on
full payment of related services [12]. For
foreigners who are waiting for their legal
stay permits, their case is entrusted to
Regional regulations. Finally, there are
rules for foreigners without regular stay
permits with entry and stay regulations
[13]. In these cases, whenever foreigners
are not economically self-sufficient,
healthcare is guaranteed by a card having
an STP code (Temporary Stay Foreigners)
which is issued by a Local Health
Authority  (LHA), General Hospital
Authority, Italian scientific and education
research activities (IRCCS) and the
University Hospital. The card is issued on
the condition that the subjects declare that
they are not economically self-sufficient.
They have to fill in a form provided by the
Health Ministry which is then filed by the
issuing authority. No identity card is
required to fill in this form, and the
information registered by the authority is
protected under the current privacy
regulation. In fact, as for Italian citizens,
access to health services does in no way
lead to any notification, except in cases
where the report is obligatory [14].
Foreigners who do not have legal entry and
stay permits are insured in public
accredited health facilities, emergency or
essential treatments in clinics and hospitals

for illnesses and accidents even if
continuative. Preventive medicine for
safeguarding individual and collective

health (art. 35 TU) is extended to them too.
Except for the prescription charge, the
following measures are particularly
guaranteed by the NHS: social
safeguarding pregnancy and maternity, at
par with Italian citizens in terms of
treatment; safeguarding the health of
minors; health assistance for preventive
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medicine; prophylaxis, diagnosis and cure
for infectious diseases; vaccinations done
according to regulations and, in the context
of assistance and collective prevention
campaigns authorized by the Regions
which are carried out by NHS vaccine
centres. Foreigners who have an STP card
are exempt from paying their quota and are
at par with Italian citizens in the following
cases: first level and emergency health
services; pregnancy; diseases exempt from
payment; having an age below 6 and above
65 (if less than a certain income); serious
incapacitating condition; clinical tests and
medicines connected to pathologies
according to Ministerial Decree DM
329/99 [15].

3. Implementation and Qualification of
the Right to Health for Foreigners. A
First Report Ten Years after the
Issuance of the Unified Body of Law

Almost ten years after an organized
regulation on the rights of immigrants was
issued, many questions still remain
unanswered. In particular, as regards the
right to health, which is a guaranteed
constitutional right, immigrant citizens
face some difficulties in relation to their
possibility of accessing health services.

These regard difficulties connected to the

interpretation of psycho-social discomfort

in cultural terms that is borne by the
immigrant, as well as difficulties having
juridical origins. This probably occurs
because health is the result of a series of
factors - genetic, personal, social, cultural
and environmental - and its safeguarding is
influenced by different elements, such as:
everybody’s health needs and the
consequent availability of resources, need

for  treatments, technological and
organizational  innovations and the
political, institutional and economic
context.

Concrete measures to eliminate the
above-mentioned difficulties exist and they

can also be identified in all NHS’ action
plans issued in the past few years both at a
national as well as local level. For further
clarification the ‘“National Health Plan
from 1998-2000 can be consulted”. For the
first time, the health of the immigrants is
recognized as a primary objective by the
NHS with the effort to boost activities for
the development of intersectorial policies
that are meant to safeguard it. These

activities  involve: drawing up of
systematic instruments of recognition,
monitoring and assessment of the

immigrants’ health needs; health operators’
training that is aimed at intercultural
approaches for safeguarding their health;
organizing assistance aimed to encourage
the immigrant to turn immediately to
health services and compatibility to their
cultural identity. Attention given to these
issues is evident also in the subsequent
three-year Health Programs. There is a
plan to make public health service visible
and easily practicable for everyone. From
this viewpoint, many planned actions are
aimed at increasing the spread of
information on health services actually
offered by the health facilities in the
country. Moreover, more effort has been
asked for in the field of personnel training
not only for an in-depth study of the
legislation but also for acquiring
competence in relationships with different
cultural contexts. Then, with the objective
of socio-health integration, identification
of the right personnel is required in order
to be able to relate with immigrants in each
Local Health Authority. However, at a
juridical level, it is important to note how
the decisions of legislative policy
regarding the health of a foreigner comes
within a framework of revising the concept
of “citizenship” that goes beyond the legal-
formal notion of citizenship itself which is
based on the assumption that the citizen
belongs to the State (rectius based on a
stable relationship with the country and its
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institutions). Today, right to health (which
practically is the same for all fundamental
rights) seems to be bound to a concept of a
more fundamental citizenship, to a way of
existence of the individual, that is
interpreted in legally attributing specific
rights and duties following the idea of the
citizen that the illuminists had in the 18th
century: one was not a citizen just because
he/she belonged to the population of a
State, but because he/she held a wealth of
rights and duties. From this angle, the
rights of the citizen will always be more
and more meant as the rights of man, in
this way making less significant, within
possible limits, the difference between
citizens and non-citizens (foreigners) [16].
Closely examining the current regulation
on the rights of immigrants leads us to
affirm that the legislator definitely takes
into account this new perspective [17]. We
can take a look at the provision that
“allows a foreigner at the country’s border
or within the national territory to have his
fundamental rights recognized which are
provided by the regulations of internal
right, by international conventions in force
and by the principles of generally
recognized international right” (art. 2 1°
comma, T.U.): where reference to
“foreigners” is applied “to citizens of
States who do not belong to the European
Union and, to the Stateless” (art. 1, 1°
comma, T.U.) [18]. As far as health
services are concerned, we have seen in
previous pages, how the safeguarding of a
foreigner’s health is disciplined by the
legislator in different ways on the basis of
the subject’s status. Nonetheless, this
protection must never go under a basic
package for all, otherwise it damages the
constitutional principle of human dignity.
This differentiation in safeguarding is due
to the fact that a foreigner’s right to health,
as that of the citizen, forms part of the
other rights, and turns out to be
“influenced” according to the resources

available [19]. The legislator will therefore
be able to legitimately treat a foreigner
differently compared to a citizen, but only
in the context of decisions that are
politically reasonable without damaging
his/her major fundamental rights. As such,
we agree with those who affirm that an
immigrant’s right to health is a preferential
case as regards the concept of “social
citizenship” that goes beyond the status
civitatis as well as beyond the workings of
equality which is supreme principle for
everybody [20].

4. Grading of Health Services and a
Basic Healthcare Package:
Effectiveness of Safeguarding an
Immigrant’s Health and Recent
Proposals for Modifying the Juridical
Framework
As seen before regarding the exercise of

the right to health, the legislator has

outlined a regulatory framework putting
forward a diversified regulation that goes
from equal treatment for both citizens and
non citizens to insuring a basic package of
health services also to those people who
are residing illegally (calling it a grading
of health protection). This is in
consideration of the fact that the right to
health, fundamentally unsuppressable, is a
right of an individual. The possibility for
immigrants to safeguard their health
constitutes a significant aspect in the
integration process and, giving value to
human capital in the country [21] is an
integrating part of a strategy. Putting into
action this right implies that foreigners
have the possibility to access and use
health services at par with other citizens,
taking account of the cultural and social
peculiarities wherever possible. To this
end, for some years the regulations have
allowed administrators and other operators
to adopt concrete measures for making the
above rights effective. In quite a few
instances investment has been made by
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introducing cultural mediators and by
opening counters or offices in local health
facilities in addition to other ad hoc
institutions [22]. Thanks to these kinds of
initiatives, there has been an increased
awareness among immigrants about what it
means to safeguard their right to health and
about the ways and means to access health
services. This awareness has increased also
because of the information that has been
spread through health facilities and other
immigrant get together public places[23].
However, if on the one hand it is true
that in the course of the past few years the
conditions for accessing health services
have improved, it is also evident that there
is a “patchy” situation where some areas in
Italy are well equipped while others are
less or poorly equipped. In the latter case,
poor awareness of regulations, complexity
regarding distribution of services and the
presence of strict rules on access to health
services, makes it difficult to even inform
the users on the services that are being
made available. The socio-health operators
themselves do not know the provisions and
lack training and professional support
necessary to face users who come from
diverse cultural backgrounds.[24] It is
therefore clear how the impact of
immigration on health services at medium
term depends, and will always depend
more and more, on the ability of the local
operators to integrate health,
environmental, town, work and social
policies, even though the competence of
laying down the general rules and
measures in terms of immigration is
entrusted to the State [25]. Moreover, it is
on the effects of the actions of public/local
dichotomy that significant incongruence
can come to pass. As regards the growing
demand for health services by foreign
citizens, on the one hand local health
authorities are notably sensitive, i.e., in a
local health authority, the quality and
access to services for foreigners depend

more and more on the work of the
managers and on their ability to put
forward effective actions locally and
admirable results have also been seen. But
on the other hand one cannot deny the fact
that there is a widespread feeling of refusal
and fear towards immigrants whose
presence is growing together with their
increasing demand for services. This
refusal has been perceived by some
political forces (that are presently in
majority and therefore in power), and has
been translated into legislative proposals
such as the much discussed amendment
i.e., the so-called “security package” (a
series of measures in order to oppose the
widespread phenomena of widespread
illegality linked to illegal immigration and
organized criminality) that no longer
prohibits doctors and other operators to
report to the police foreigners without legal
stay permits who come to the health
facilities; a prohibition that factually
translates into a limitation to access
medical treatment for illegal foreigners and
therefore to actually exercising their right
to health [26]. As such, it does not surprise
us so much when we talk about the
effectiveness of the right to health for
immigrants in Italy. We use the expression
“patchy” to mean services that are
available only here and there but not
everywhere. Differences from area to area
exist depending on the way the regulations
are implemented and on how provisions,
policies, organization and  human
willingness are concretely composed. We
can neither ignore the fact that with respect
to the overall efforts made at local level
(i.e., those who are mostly in contact with
the world of immigrants) to improve
integration between Italian citizens and
non ltalian citizens, the presence of an
opinion change by the public legislator can
negatively influence the progress of
integration or the slowing down of its
implementation. It is certain that our
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system — the Constitution first of all — has
overcome the distinction between citizens
and foreigners and has recognized the
exercise of fundamental liberties and basic
social rights (healthcare and education) to
the individual irrespective of his or her
nationality. However, the management of
health policies for the immigrant requires
concrete actions and no backing out. They
definitely have to start, even for reasons of
subsidiarity principle, from the local level
which will always have to look more to the
type of immigration that involves the local
area along with its level of total wellbeing
because health cannot simply mean
medical treatment results but is made up of
different elements that are strictly related
to each other, such as the subject’s history,
social structure, culture and country of
origin, social position and exposure to risk
or protection factors.
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report considers the health inequalities
in many EU Member States.
According to the report, even if
European countries are among the
most developed in the world from an
economic and social point of view,
there's a big difference between the
higher and lower socio-economic
classes everywhere. These inequalities
differ in each country. As far as ltaly is
concerned, the report explains that
medical coverage extended to the
entire population is a key feature of the
system, but the overall picture is very
patchy, depending on the different
regions. It is interesting to note that, in
the past few years, to historical
inequality to historical inequalities
migration issues have been added and
this fact seems to exacerbate
differences. See Costa G. (a cura di),
Rapporto sulle Diseguaglianze di
salute in Italia, Epidemiologia e
prevenzione ed.

25.See Geraci S., Martinelli B., Politiche

locali per il diritto alla salute, in
http://www.edscuola.it/archivio/handic
ap/salute_immigrati%?20pdf.pdf. When
you deal with a healthcare Government
you also have to refer to the concrete
measures  of  social  inclusion
introduced by the regions, the holders
of the organizational and managerial
role in the health sector. As regards the
instruments developed by the lItalian
regions to manage migration at local
level and to open opportunities in their
territories and practices of social
inclusion and economic culture for
foreigners, see Attanasio P., Le leggi
regionali sull’immigrazione, in
http://www.labsus.org/media/Attanasio

_immigrazione.doc.

26.Who does not hold a permit card and

needs medical care can be reported to
the authorities (Amendment n. 39.306
— bill n.733. The amendment wants to
delete paragraph 5 of Article 35 of
Legislative Decree n.286/1998). The
amendment is  currently  under
discussion. What would practically
happen in case of its approval: when
the foreign patient has to declare
his/her identity for medical treatment,
the hospital can file a complaint. No
residence permit can lead to a
procedure of expulsion in the police
headquarters, as the afore-mentioned
draft law calls it a crime of
clandestinity. Hence, those who have
no residence permit commit a crime
and have to pay a fine of up to 10,000
Euro. They will then be sent to a centre
of identification and deportation.
Therefore, if there is a disease that
requires medical treatment, the
foreigner would then be persuaded to
hide it and without running the risk of
being reported and consequently
expelled. In this way they are faced
with the possibility of either seek
treatment and later be expelled or
remain in Italy hiding their illness. Or,
immigrants may turn to their "trusted"
doctors,  perhaps  their  fellow
countrymen, who do not have any
appropriate knowledge or qualification
to cure them but are ready to keep
them safe without reporting them to
the police. The result could be an
increase in illegal procedures of care in
health organizations outside the legal
systems for public health monitoring
and control.
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