Bulletin of the Transilvania University of Bragov ¢ Vol. 5 (54) No. 1 - 2012
Series VII: Social Sciences * Law

THE EUROPEAN COURT OF HUMAN
RIGHTS AND ITS THEORIES OF
INTERPREPRETING THE EUROPEAN
CONVENTION OF HUMAN RIGHTS

Cristinel MURZEA!

Abstract: The European system of human rights protection is generally
considered as a model of the effectiveness at the level of the international
human right law. This general opinion expressed in the doctrine is mainly
due to the current mechanism of protection of the rights guaranteed by the
European Convention of Human Rights that enables an unique and
permanent body, namely the European Court of Human Rights, to exercise
an effective control upon the violations of the convention made by the
Member States. Still, the doctrine is not very open to the interpretations of
the ECtHR. In the following we shall present the main theories reflected in
the ECtHR case-law as well the criticism formulated by the doctrine.
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1. Introduction

The ECHR was drafted within the
Council of Europe, a political organization
founded in the aftermath of the Second
World War in order to defend democracy,
the rule of law, and human rights in
Europe. The Convention opened for
signature in Rome on 4 November 1950
and entered into force in September 1953.
Since 1998, due to the reform of the
system by the Protocol No. 11, the
European Court of Human Rights (ECtHR)
has had exclusive jurisdiction to receive
individual applications. The recognition of
the right to individual application before
the Court is compulsory for all Member
States and the judgments of ECtHR are
binding, a reason for which the European

system  the human rights protection is
considered a model of effectiveness in the
international order of human rights law [2].
The effectiveness of the European
Convention of Human Rights is manifested
in many ways, both in the effect it has had
on the domestic law and in the increasing
number of applications being lodged
before ECtHR that has generated a rich
and extensive human rights case law,
unique in international law.

Still, the effectiveness of the European
system has been under threat from two
directions. First, the Court became a
“victim” of its own success [6], having
difficulties in managing the ever-
increasing caseload. This has partly to do
with the increased awareness of the right to
individual application within Contracting
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States and partly with the enlargement to
include Eastern Europe, following the
collapse of the Eastern bloc. Membership
doubled within 14 years, from 23 in 1990
to 46 in 2004 and 47 in 2008. Secondly,
the inclusion of Eastern Europe raised
questions about the human rights record of
the new Member States and the Court’s
prospect of applying the same human
rights standards to cases coming from the
new members as those developed for the
older Western Europe [15].

Whereas for the problem of caseload, the
solution was found in 2004 under the
Reform of Protocol No. 14, which opened
for ratification in May 2004, and entered
into force in June 2010, there are still some
series of important jurisprudential issues
that have been raised in relation to the
interpretation of the European Convention
of Human Rights. The first is the worry
that the judges of the European Court of
Human Rights will exercise illegitimate
judicial discretion if they interpret the
Convention in a creative way. The second
issue is the controversy over the
interpretative methods actually used by the
Court, in particular, the charge that these
methods are not being applied with clarity
or consistency or that they are themselves
objectionable. The third and final issue has
to do with the moral foundations of human
rights more generally and the extent to
which the Court’s interpretation of the
Convention rights conforms or should
conform to them.

The literature on the interpretation of the
European Convention of Human Rights is
dominated by a general hostility towards
judicial creativity on the part of the
ECtHR. The source of this hostility is not
always clear. There are authors who argue
that “the open textured language and the
structure of the Convention allow the
Court significant opportunities for choice
in interpretation; and in exercising that
choice, particularly when faced with

changing circumstances and attitudes in
society, the Court makes new law [16].
The same idea can be found in the
following argumentation: “most
substantive provisions of the Convention
leave much room for different
interpretations. They are therefore a source
of judicial discretion” [5]. There are other
authors who consider that the Court should
take into account the intention of the
drafters of the European Convention of
Human Rights, otherwise the judges “risk
judicial illegitimacy whenever they depart
from an interpretation based on the intent
of the Convention’s drafters” [11] (Cf. the
dissenting Opinion of Judge Matscher,
Ozturk v. Germany - 1984). The same
concern has been raised by some judges of
the ECtHR. In these authors’ view, the
creative interpretation of the judges of
ECtHR marks a case of illegitimate
judicial discretion. As a consequence, the
judges not only go beyond pre-existing law
whenever they exercise choice in
interpretation but also by doing so they act
illegitimately and should therefore show
some restraint.

Another idea that recurrent in the
literature of interpreting the European
Convention of Human Rights is the
inconsistency or obscurity of the methods
used by the ECtHR, most notably the
margin of appreciation doctrine. The term
“margin of appreciation” refers to the
space for manoeuvre that the Strasbourg
organs are willing to grant national
authorities, in fulfilling their obligations
under the European Convention on Human
Rights (the Convention) [10]. The legal
basis of the doctrine may be found in the
jurisprudence, not only that of the French
Conseil d’état, which has used the term
“marge d’appréciation”, but also that of the
administrative law system within every
civil jurisdiction. The most sophisticated
and complex doctrines of administrative
discretion have been developed in
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Germany , but the German theory of
administrative discretion (Ermessensspielraum)
is much narrower than the margin of
appreciation as used in the Convention and
EC law. At international law level, the first
recourse to the margin of appreciation
doctrine has occurred in the jurisprudence
of the European Court of Human Rights.

2. The Theories of Interpreting the
European Convention

Given the diverse cultural and legal
traditions embraced by each Member State,
it was difficult to identify uniform
European standards of human rights.
Therefore, the Convention was envisaged
as the lowest common denominator [3].
While the issue of deference to the
sovereignty of each Member State
continues to be raised, the enforcement of
the  Strasbourg organs’ undertaking
ultimately depends on the good faith and
continuing cooperation of the Member
States. Consequently, the process of
realising a “uniform standard” of human
rights protection must be gradual because
the entire legal framework rests on the
fragile foundations of the consent of the
Member  States. The margin of
appreciation gives the flexibility needed to
avoid damaging confrontations between
the Court and the Member States and
enables the Court to balance the
sovereignty of Member States with their
obligations under the Convention [7].

In order to fully understand the concept
of the margin of appreciation, we must first
and foremost analyse the interpretive
processes within the Convention system, as
the Strasbourg organs have developed a
number of principles that have assisted
them in determining the scope of the
Convention rights and the legality of any
interference. These principles can be
extracted from two key paragraphs to be
found in the first case where the Court has

discussed the margin of appreciation —
Handyside (Handyside v. The United
Kingdom, judgment of 7.12.1976, § 48-
49). In this case, the Court examined
whether the forfeiture of the Little Red
School Book on grounds of obscenity
violated freedom of expression: “The
Court points out that the machinery of
protection established by the Convention is
subsidiary to the national systems
safeguarding human rights (23 the
"Belgian Linguistic" case, July 1968, para.
10 in fine). The Convention leaves to each
Contracting State, in the first place, the
task of securing the rights and liberties it
enshrines. The institutions created by it
make their own contribution to this task
but they become involved only through
contentious proceedings and once all
domestic remedies have been exhausted.
By reason of their direct and continuous
contact with the vital forces of their
countries, State authorities are in principle
in a better position than the international
judge to give an opinion on the exact
content of these requirements as well as on
the '"necessity" of a ‘restriction" or
"penalty” intended to meet them. The
Court notes at this juncture that, whilst the
adjective "necessary”, within the meaning
of Art. 10 para. 2, is not synonymous with
"indispensable" (Articles 2 paras. 2 and 6
para.l), the words "absolutely necessary"
and "strictly necessary" and, in Article 15
para. 1, the phrase "to the extent strictly
required by the exigencies of the
situation"), do not have the flexibility of
such  expressions as  "admissible",
"ordinary" (Art. 4 para. 3), "useful" (the
French text of the first paragraph of Article
1 of Protocol No. 1), "reasonable” (Articles
5 paras. 3 and 6 para.l) or "desirable".
Nevertheless, it is for the national
authorities to make the initial assessment
of the reality of the pressing social need
implied by the notion of "necessity" in this
context. Consequently, Art. 10 para.2
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leaves to the Contracting States a margin
of appreciation. This margin is given both
to the domestic legislator ("prescribed by
law") and to the bodies, judicial amongst
others, that are called upon to interpret and
apply the laws in force.

Nevertheless, Art. 10 para. 2 does not
give the Contracting States an unlimited
power of appreciation. The Court, which,
with the Commission, is responsible for
ensuring the observance of those States’
engagements (Art. 19), is empowered to
give the final ruling on whether a
"restriction”" or "penalty" is reconcilable
with freedom of expression. The domestic
margin of appreciation thus goes hand in
hand with a European supervision. Such
supervision concerns both the aim of the
measure challenged and its "necessity"; it
covers not only the basic legislation but
also the decision applying it, even one
given by an independent court.”

The first principle — the effective
protection, inherent in the text, holds that,
since the overriding function of the
Convention is the effective protection of
human rights rather than the enforcement
of mutual obligations between the States,
its provisions should not be interpreted
restrictively in deference to national
sovereignty [17].

The principle of subsidiarity means that the
state should itself decide democratically
what it’s appropriate for itself [4]. The
principle of review states that the role of the
Court is not one of final court of appeal or
“fourth instance”. Therefore, the main
responsibility of ensuring the rights provided
in the Convention rests with the Member
States, and the role of the Strasbourg organs
is limited to ensure whether the relevant
authorities have remained within their limits.
There is an obvious tension between
subsidiarity and universality — the idea of
insisting on the same European protection
for everyone, by the development of
common standards.

Many of the rights contained in the
Convention are conditional and may
interfere with particular circumstances.
However, these permitted infringements
must possess certain characteristics if they
are to be accepted within the Convention
and its case-law, namely, they must be
prescribed by law or in accordance with
law; they must have legitimate aims; they
must be necessary in a democratic society.

This first characteristic contains three
requirements. First of all, any provisions
that interfere with Convention rights must
impose a sufficient element of control over
the relevant decision-maker so as to avoid
the exercise of arbitrary action [8]. Thus,
in the Malone case (Malone v. The United
Kingdom, judgment of 02.08.1984), the
Court held that there must be a measure of
legal  protection  against  arbitrary
interference by public authorities with the
right in Art. 8, especially where a power of
the executive is exercised in secret and the
risk of arbitrariness is obvious. The second
requirement — accessibility, insists that a
person who is likely to be affected by the
rule should have access to it. A breach of
this requirement was evident in the Silver
case (Silver v. The United Kingdom,
judgment of 23.03.1983) involving the
regulation of prisoners' correspondence via
administrative guidance produced by the
Secretary of State for the Prison Service.
The Court held that most of the restrictions
on prisoners' correspondence could be
gleaned from the content of the formal law
(the Prison Act 1952 and the Prison Rules
1964). However, those restrictions
contained only in non-legal and non-
published Standing Orders were not in
accordance with the law within Art. 8 (2).
The third requirement — certainty, means
that the law should be sufficiently clear to
allow individuals to govern their future
behaviour. Thus, in the Sunday Times case
(Sunday Times v. The United Kingdom,
judgment of 26.04.1979), it was held that a



MURZEA, C.: The European Court of Human Rights and its Theories ... 145

law had to be formulated with sufficient
precision to enable the citizen to regulate
his conduct: that person must be able — if
need be with appropriate advice — to
foresee, up to a reasonable degree - given
the circumstances, the consequences which
a certain action may entail. Those
consequences need not, however, be
foreseeable with absolute certainty.

The Convention lists a number of
legitimate aims, allowing the claimed right
to be interfered with, provided it was
prescribed in accordance with the law and
necessary in a democratic society to do so
[12]. Any interference with the above
Convention rights has to accord to such a
legitimate aim and the Member State must
show that the relevant legal provision
pursued one of the aims laid down in the
Convention, and was genuinely applied to
the applicant in a particular case. Thus, a
legitimate aim cannot be a pretext for a
measure taken for another improper
purpose, as noted in Art. 18.

The third characteristic means that it is
not enough that the State interferes with
the applicant's rights for a legitimate
purpose; the Court must also be satisfied
with the restriction and consider it
necessary given the circumstances. This
involves the Court making a qualitative
decision regarding the merits of the
relevant domestic legal provision and its
application. Moreover, the Court insists
that there is a strong objective justification
for the law and its application. For
example, although it might be useful or
convenient to have a law that prohibits the
publication of material likely to cause
offence to the majority of society, it would
not for that sinble reason be ,,necessary”
to have such a law. In Handyside, the
Court ruled that the word ,necessary”
meant that there must be a ,,pressing social
need” for the interference [9].

While evaluating whether such a
»pressing social need” exists or not,

national authorities are allowed a margin
of appreciation. It is in fact the evaluation
of democratic necessity that has spawned
the most significant principles of
interpretation — the principle of
proportionality [13].

The doctrine of proportionality is at the
heart of the Court’s investigation into the
reasonableness of the restriction. Although
the Court offers a margin of appreciation to
the Member State and its institutions, the
Court’s main role is to ensure that the rights
laid down in the Convention are not
interfered with unnecessarily [1]. The
principle of proportionality requires that
there be a reasonable relationship between a
particular objective to be achieved and the
means used to achieve that objective. The
different versions of the proportionality test
appear to reflect various standards of review
in different contexts. The strict approach set
out in Handyside is appropriate where
fundamental rights are at stake (such as
freedom of expression or intimate aspects of
private life) and consists of a four question
test:

* Is there a pressing social need for some
restriction of the Convention?

e If so, does the particular restriction
correspond to this need?

« If so, is it a proportionate response to
that need?

* In any case, are the reasons presented
by the authorities, relevant and sufficient?

In other cases, the Court uses the phrase
“a reasonable relationship between the
means and the aim sought to be realised”
or “a fair balance” between the general and
individual interests at stake (such as
property rights). Furthermore, it has been
held that the possible existence of
alternative solutions does not make
legislation unlawful under the right to
property; and that it is not for the Court to
consider whether legislation represents the
best way of dealing with the problem or
whether the legislative discretion should
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have been exercised in another way (James
and others v. The United Kingdom,
judgment of 21.02.1986).

De facto, the Court appears to take
account of a number of factors when
deciding whether an interference with
Convention rights is proportionate or not.
The extent to which the interference
restricts the right is important. The Court
will regard interference as disproportionate
if it impairs the very essence of the right
(Case "Relating to certain aspects of the
laws on the use of languages in education in
Belgium" v. Belgium, judgment of
09.02.1967), if the justification for the
interference cannot be proved. For example,
in the Vereinigung Demokratischer
Soldaten Osterreichs und Gubi case
(Vereinigung  Demokratischer  Soldaten
Osterreichs und Gubi v. Austria, judgment
of 19.12.1994), the Court decided that
prohibiting the distribution of a journal to
soldiers was disproportionate because the
contents of the articles were not a serious
threat to military discipline (even though
they were critical of military life).

When dealing with interferences except
those brought to property rights, the Court
has often decided the question of
proportionality by asking whether a
particular measure could be achieved by a
less restrictive means. For example, in the
Campbell case (Campbell v. The United
Kingdom, judgment of 25.03.1992), the
Court rejected the justification for opening
and reading all correspondence between
prisoners and their solicitors, pointing out
that the prison service could open, but not
read, to see if they contained illicit content.

When the interrelationship between the
proportionality and the margin of
appreciation comes to be considered, the
following factors appear to be important:
firstly, the significance of the right in
question as the Court has stated that some
Convention rights have been characterised
as fundamental (such as the right to a fair

trial: Delcourt v. Belgium, judgment of
17.01.1970, or to private life: Dudgeon v.
The United Kingdom, judgment of
22.10.1981, or to freedom of expression:
Handyside v. The United Kingdom,
judgment of 07.12.1976), secondly, the
objectivity of the restriction in question as,
in the Sunday Times, the Court
distinguished between the objective nature
of maintaining the authority of the
judiciary (which left a narrower margin of
appreciation for the state) and the
subjective nature of the protection of
morals, where the Court should defer to
domestic views (Muller v. Switzerland,
judgment of 24.05.1988), thirdly, when
there was a consensus in law and practice
among the Member States as, in the
Marckx case (Marckx v. Belgium,
judgment of 13.06.1979), the Court
acknowledged an emerging consensus
about the legal treatment of illegitimate
children and struck down inheritance laws
which discriminated against them.

The Court interprets the Convention as a
living document, often applying a
teleological reading of the text based on
observed consensus rather than the intent of
the drafters. But without a clear
understanding of how to define consensus,
the Court risks illegitimacy with this
approach. The “European Consensus”
standard is a generic label used to describe
the Court’s inquiry into the existence or non-
existence of a common ground, mostly in the
law and practice of the Member States.

This standard has played a key-role in the
wider or narrower character the application
of the margin of appreciation adopts in
practice. Generally speaking, the existence of
similar patterns of practice or regulation
across the different Member States will
legitimize a wider margin of appreciation for
the State that stays within that framework
and delegitimize attempts to part ways with
them (Rasmussen v. Denmark, judgment of
28.11.1984).
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Against this background, the non-
existence of a European consensus on the
subject-matter ~ will be  normally
accompanied by a wider margin of
appreciation given to the State in
question. The FEuropean consensus
criterion has, however, been criticized on
different accounts, including the lack of
profound and detailed comparative
research in which it claims to reside.
Sometimes, a country that “stays behind”
is sanctioned.

In Marckx, the Court analysed the
former distinction in Belgian law between
the “legitimate” and “illegitimate” family.
The Court noted that at the time when the
Convention was drafted, such a distinction
was regarded as permissive and normal in
many European countries. However, the
Court can only be struck by the fact that
the domestic law of the great majority of
the member States of the Council of
Europe has evolved and is continuing to
evolve, at a similar pace with the relevant
international instruments, towards a full
juridical recognition of the legal maxim
“mater simper certa est”. Nevertheless, in
Handyside, where the “legitimate aim” was
the protection of morals — the reason why a
wider margin of appreciation was granted
— was the lack of a European conception of
morals.

With regard to the methods described
above, there are authors who have
complained that very often the Court’s use
of the margin of appreciation doctrine
masks the real basis for its decision . After
reading the Court’s judgments, one often
forms the impression that the doctrine of
the margin of appreciation is a procedure
used to defer to the judgement of national
authorities, particularly when the legal
issue before the Court is politically
sensitive and there is likely to be
significant political opposition by the
respondent state to the Court declaring the
violation.

The third and final issue arising in the
context of the interpretation of the
European Convention of Human Rights is
an increasing controversy regarding the
nature and the scope of the rights
embodied in the Convention. The cases
that have come before the ECtHR in the
recent years have posed serious
interpretative challenges. Does the right to
life under art. 2 of the European
Convention of Human Rights include the
right of a terminally ill patient to end her
life?  (Pretty v. United Kingdom,
Judgement of 29 April 2002, Reports
2002-1IT) Does the right to private life
under art. 8 of the European Convention of
Human Rights include the right to sleep at
night free from airplane noise? (Hatton v.
United Kingdom, Judgement of 2 October
2001) Does the right to property under art.
1 Protocol No. 1 of the European
Convention of Human Rights entitle the
former King of Greece to claim
compensation for the expropriation of
royal property following a referendum on
the abolition of the monarchy? (Former
King of Greece v. Greece, judgement of 23
November 2000).

3. Conclusion

As a conclusion to those presented above,
we must observe that there are frequent
oppositions to the creative way in which the
judges of ECtHR interpret the European
Convention of Human Rights, oppositions
that lead to the conclusion that the Court
exercises an illegitimate judicial discretion in
the act of interpreting the Convention. The
interpretative methods used by the Court are
also considered in the doctrine as “slippery
and elusive as an eel” [14], not to mention
the increasing controversy regarding the
nature and the scope of the rights embodied
in the Convention, controversy which leads
to strange claims before the ECtHR. It was
not our purpose to criticise the judicial
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activity of the ECtHR, but we would like to
emphasize that the original intention of the
authors of the European Convention of
Human Rights was surpassed by the judges

of the European Court.
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